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transition planning

BY: MINDY F. ROSENTHAL

From FFI Practitioner

This week's FF/ Practitioner
examines how advances in
science can impact
multidisciplinary
approaches to family
business consulting and
encourages professionals
need to keep abreast of
ongoing scientific
developments as they relate
to the family enterprise field
Thanks to Mindy Rosenthal
of the 2019-2020 FFI NYC
Regional Planning
Committee for contributing
this article on advances in
neuroscience and their
impact on wealth planning.

It’s Edna’s 79th birthday, and the extended family
has gathered to celebrate. The party is a lot more
than cake and candles.

Edna’s 5%-year-old son Derick is grumbling in the corner to his 54-year-old
sister Carol. “I should be running the family business by now. | don’t think
mom is up to it. She's so slow to make decisions, and | don't think she
understands things clearly anymore.” Carol notes mom has seemed distracted
lately and that her friend’s mother was recently “tested” for Alzheimer’s
Disease. They wonder out loud, perhaps we should try to have mom tested.

Advances in neuroscience that are being used to help predict and diagnose
Alzheimer’s Disease (AD) may, in the not too distant future, be called upon
when deciding some of the weightiest of legal decisions-impacting the
control of family wealth. When science and law intersect, however, the
cross roads are often filled with hidden potholes. Now is the time for
professionals who focus on business succession and wealth transfer
strategies to begin to explore the implications of integrating new advances
in science into the legal landscape.

Advances in neuroscience have led to the discovery of various biomarkers
of AD. It is important to know that the presence of a biomarker for AD does
not, according to Dr. Lon Schneider, director of Alzheimer Research and the
Clinical Center of California at the University of Southern California (USC),
mean a person has or will get dementia fram AD. Approximately 40
percent of people in their 70s have amyloid plaque but are not cognitively
impaired and do not have pre-clinical Alzheimer’s disease, notes Dr.
Schneider. Still it is likely that at some point in the future, tests for the
presence of biomarkers for AD may impact competency assessments.

“Law has always been influenced by advances in science and

technology in determining legal responsibilities in various contexts. We

can't ignore these scientific advances and indeed should welcome them

as they allow for more accurate diagnosis and prognosis of AD. Among

other things, access to this information will allow individuals to more

accurately plan for succession of wealth in an orderly fashion.” -

Professor Betsy J. Grey




Competency assessments presently rely on subjective clinical diagnosis. Clinical experts are called upon to take a
key role in predicting a person’s future cognitive and functional abilities based mainly on observed behavior.
Professor Betsy J. Grey, the Jack E. Brown Professor of Law at the Sandra Day O'Connor College of Law at Arizona
State University, sees a transformation coming in determining a person’s decision-making ability. “Law has always
been influenced by advances in science and technology in determining legal responsibilities in various contexts.
We can't ignore these scientific advances and indeed should welcome them as they allow for more accurate
diagnosis and prognosis of AD. Among other things, access to this information will allow individuals to more
accurately plan for succession of wealth in an orderly fashion,” says Professor, who has written an extensive paper
on considerations surrounding the use of biomarkers for AD in determining competency, Aging in the 21st Century:
Using Neuroscience to Assess Competency in Guardianships.

There’s much to consider.

The science behind new tests for biomarkers is highly sophisticated, and interpretation of the data is by no means
straightforward. The results are not a simple read of “positive™—you have, or will have, the disease—or “negative™
you don’t, or won't, have it.

“Any test that could create a clear picture of someone’s competency or lack of competency would be very
welcome," says Warren Racusin, partner and chair of the Trusts and Estates Group at Lowenstein Sandler LLP. He
notes he has worked on several situations where it needed to be determined if business succession planning was
done with a person who had questionable competency. Racusin cautions, “Given the current state of the art, you
need to be very careful. Tests can be misused.”

Both Sides Now: The increasing importance of focusing on both
sides of competence (sustained and diminishing) for family owned
enterprises

FFI Practitioner
by Patricia Annino

This article examines two sides of one issue — competency. Thanks tePatricia Anninafor sharing
her analysis of the challenges presented by either sustainedwor diminished competence in an
older family founder and for providing practical steps to help family plan for these challenges.




Living longer.

People are living longer, and wealthier people tend to outlive those with fewer resources. A 60-year-old man in
the US can now expect to live to age 81, a full five more years than in 1970." The life expectancy gap between
those in the highest quintile of income and the lowest quintile is 12.7 years‘2

A longer life does not necessarily translate to health, happiness, and family harmony.

On the darker side of multi-generational wealth, restless heirs in waiting may seek out means to wrest control of

the family fortune.




"A longer life does not

necessarily translate to
health, happiness, and
family harmony. On the
darker side of multi-
generational wealth,
restless heirs in waiting
may seek out means to
wrest control of the family
fortune”

Both Professor Grey and Dr. Schneider see possible
misuses of biomarker data constituting elder abuse
and financial exploitation even if it is not admissible
as part of a competency examination. “..We can’t
ignore the risks involved and need to guard against
the potential of undue pressure and exploitation from
family members when these earlier brain states are
identified,” says Professor Grey.

« Would members of a family-run business take
advantage of the biomarker findings to
pressure the individual to turn to surrogate
decision-making?

« Would family members press an individual not
to contest guardianship proceedings after
brain alterations are identified or a genetic
predisposition found, but while the individual
still thinks he is competent?

« Would heirs use the presence of biomarkers as
additional evidence that their parent did not
have all their facilities when drafting their
wealth transfer plans if they do not leave
them their expected inheritance?



On the sadder side of aging, over 7 %2 million people will suffer from dementia from Alzheimer’s disease in the
next decade.’ Some of those will include matriarchs and patriarchs still at the helm of their family businesses and
responsible for the family wealth. Professor Grey questions if the lack of AD biomarkers in a respondent could
make the showing of incapacity harder to demonstrate.

Advances in neuroscience may in time impact legal decisions surrounding competency. Now is the time to start
learning more about what the science does and does not mean. And to explore how tests for biomarkers for AD
might supplement or impact present clinical approaches to determining competency. As Racusin sums up, “My gut
reaction is we should be educating ourselves more than we are—on how tests for biomarkers are used and who
uses them. We need to do a better job to understand the range of scientific technology today, including its flaws
and limitations.”
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Disclaimer: The views expressed in this article are those of the author only. The information contained in this article is
provided solely for informational purposes. This article does not constitute legal advice or create an attorney-client
relationship.
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About the 2019-2020 FFI Regional Planning
Committee

The purpose of this committee is to expand the presence of FFl as an organization

and the FFl members themselves in the NYC area in the next two years, to build
enthusiasm for the 2020 October conference, and to promote the
multidisciplinary, global approach that is at the core of FFI's mission "to be the
most influential global network of thought leaders in the family enterprise field.”
This article represents the first in a series of pieces from the committee.



Related Article

If you enjoyed reading today’s article, view this related article addressing the impacts of
neuroscience on team building and the implications for family enterprises:

“The Evolution of Team Building: An
interview with leading biological
anthropologist, Helen Fisher, PhD”
by Helen Fisher
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